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Justice Joseph P. Nadeau, 
New Hampshire Supreme Court (Ret.)
Fellow panelists, distinguished judges, a guest participants of this webinar. It is an honor to be included on this program. Thank you members of Iustitia.

I met Iustitia’s first president, Justice Teresa Roemer, at a regional Rule of Law conferences, in Bulgaria in 1995.  Justice Roemer was excited about planning judicial education programs on a regional basis; helping to bolster public trust in, and support for judiciaries. She knew that such trust and support would help to affirm the independence of the judiciary. 

I met with her, and members of Iustitia, again in 1996 when I was participating in a 15 nation regional education program in Warsaw. Justice Roemer was still enthusiastic about providing continuing education programs for Polish judges. I developed great respect for her and the judges who with her, and had great hope for their efforts. It was clear to me then that Poland was becoming a shining example of an emerging democracy.


Thanks to my friend, Judge Bogdan Jedrys, I have been following with interest and sadness the recent struggles of the Polish judiciary to maintain their independence during very troubling times. So, I am happy to be here today in solidarity with the judges and the people of Poland, in support of your efforts to maintain the independence of the judiciary, and to talk about some aspects of the judicial system in the United States.
 
I am moved by the documentary on the March of 1000 gowns. So I may stray from my written remarks. I have worked on International Rule of Law programs for thirty years.  I met with Iraqi judges, after the fall of Saddam Hussein, to work on their efforts to gain public trust and enhance the independence of the judiciary. A year later his son, an attorney was assassinated on his way to work.

In 1996, worked with a Council of Europe international team, and the Chief Justice of the Albanian, Supreme Court on legislation to create a magistrates school in Albania. Soon after the passage of the law, the new government told him he had to leave office so a new Chief Justice could be named. When he refused because the constitution guaranteed he could complete his term, he was removed from office at gunpoint.


There is no question democracy and the rule of law are fragile, as the Polish people have discovered. 


A law student in Jakarta, Indonesia asked me why an American judge was in Jakarta

to talk about how Indonesian judges and courts should perform. I told him that was not why I was there  But that were universal principles and norms of judicial independence that applied to all democracies. 


I always felt confident talking about U.S. democracy wherever I went.

But now I join you during one of the darkest periods in American history. It is two days before the end of the term of the only president to be impeached twice. The most recent, for inciting an armed insurrection; an assault on our capitol and duly elected legislators. For months he promoted an alternate reality, fueled by conspiracy theories and misinformation. It is a time when we prepare to prevent further violence at President Biden’s inauguration. 

Today is also the day that we celebrate Reverend Martin Luther King, Jr. whose life was taken in the struggle for civil rights. Marches, protests, and boycotts are legitimate ways to seek change. An armed attack incited by the president is not. I am embarrassed and outraged by the attempt to overthrow a fair and valid election by the president and prominent elected officials.


The president’s seditious conduct demonstrated the fragility of democracy and the rule of law; a fragility the Polish people have discovered since their transition from the Soviet Union and their free parliamentary elections. But it also gave me a deeper insight into the durability of our system of justice. It showed the value and strength of an independent judiciary and highlighted importance of judiciary to faith in democracy

Trump and his supporters brought sixty cases in several states challenging the election.  Nearly one hundred judges found their claims had no basis. Although Trump’s lawyers could make false claims of fraud in the media, they could no lie or misrepresent in court because they could be found in contempt, sanctioned and even disbarred. 


The decisions of the judges showed the strength and importance of judicial independence. They proved by their decisions that the Constitution and laws apply to everyone, including the President. By exercising their constitutional responsibility, judges demonstrated that they will not be influenced by politics or deterred by fear. They highlighted the importance of our judiciary to our faith in democratic principles. 


It is not hysteria to say that the courts saved democracy from near collapse.


In the United States, our Constitution provides for a judicial system of Federal Courts in each state. District Courts have initial jurisdiction over prosecutions for federal crimes, civil disputes between citizens of different states, and claims of violation of the federal constitution. There are thirteen Circuit Courts, that hear appeals on questions of law from the district courts. 
The United States Supreme Court decides whether to accept appeals from decisions of the circuit courts or state supreme courts. The Court hears from 100 to 150 of the 7000 cases it is asked to review each year. 
In addition to the Federal Court system, each state has a court system with its own trial courts to deal with state law, as well as an appellate court structure, and a Supreme Court or highest appellate court at the top.  


There are about 35,000 federal and state judges in the U.S.  Federal judge have lifetime appointments. In states where judges are appointed, most are for long terms. In New Hampshire we are appointed until age 70.  Judges are not afraid they will be punished for decisions they render because they cannot be removed from office except by impeachment for crimes or misconduct


Courts in the United States protect individual rights. They are not expected to be arm of the administration. There is no pressure on judges from elected officials for their decisions, because their salaries cannot be reduced during their term, they cannot be demoted in position or status, and they cannot be subjected to unfair disciplinary measures. 

It is very important for public trust, however, that judges adhere to high standards in their judicial acts and their personal lives. Those standards have been codified in codes of judicial conduct that have been adopted by Federal and state courts. The disciplinary processes fair,  public and transparent. 
 
In my international Rule of Law work I was often asked why people follow court decisions that are unpopular or opposed by the government. My response is that the public confidence in the courts gives judges a moral imperative. 


Recently though, I wondered what would happen if the president promoted the same conspiracy theories and misinformation about judges, and made the same baseless claims about bias or unfairness of judges as he did about the election. How would the public react then?
Judges work hard to be impartial and objective even under the most trying circumstances. 
Everyone, including judges, has personal views, and beliefs that may influence our thinking; and that is not a bad thing. But it is the responsibility of judges to ignore strongly held views when deciding cases; to adhere to the Constitution and laws.  


It is unfortunate, and perhaps surprising, that it took an armed insurrection, an assault on our capitol building, and an attack on the legislative branch of government, to make people understand the fragility of our democracy.    


Political leaders must be reminded that if they show disrespect for the judicial system, malign and demean judges, or accuse them of being political when they issue decisions unfavorable to the government, not only will their conduct likely lead to a loss of public respect and trust in the courts, but loss of trust in government itself. 


There is no question that an independent judiciary must be accountable, however. They are accountable to the legislature by having to justify budget requests, to openly administer the funds they are given by the legislature, and to account for the way in which funds are spent.


Judges are accountable for their judicial and personal conduct, as well. Judges must hold themselves strictly to honorable conduct in the performance of their judicial duties and in their personal lives. Most states and the Federal judiciary have adopted the ABA Model Code of Judicial Conduct or similar codes. There are also many model codes like the Bangalore Code of Judicial Conduct and other codes available from independent international organizations. The codes provide universal standards, and demonstrate a firm commitment to ethical conduct and enforcement of norms.

New Hampshire was one of the first states to adopt the ABA Code of Conduct for judges. In addition, the Court itself established a Judicial Conduct Committee by court rule. The committee is composed of public members, judicial members, and attorneys. The significant aspect of the commission is that the majority of the 13 are public members who may not be attorneys or judges, some appointed by the legislature, some appointed by the governor, and some appointed by the court.  


Unlike Polish judges who have been subjected to disciplinary proceedings for judicial decisions they have rendered, for public statements criticizing the government's policy, and for participation in public events, judges in the U.S. cannot be disciplined for judicial decisions, and they are allowed to comment on matters affecting the administration of justice.  

As for possible reforms in the United States, a major area of concern is the implicit bias and the racial imbalance which exists in the judicial system, as it does in other facets of society. While people of color are overrepresented in arrests, as defendants in criminal cases and as prisoners, they are underrepresented as judges, clerks, and employees. In addition it is generally agreed that the system inherently favors the wealthy and handicaps the poor.


Reform of police practices are also likely to occur. Including, the way they are trained, the way they police the community, the way they investigate crimes, and the way they present evidence in court. 

Disparity in the way cases are prosecuted, and sentences are imposed will undoubtedly be examined. There is a well-accepted principle, that has to be reinforced, that prosecutors have a responsibility not just to prosecute individuals for crimes but to see that justice is done, as well.


There will probably be reforms in sentencing, including expanding diversion programs, and drug courts. Continuing judicial education will continue, including in ethics, unconscious bias, and the goals of sentencing. 


Change can be positive, but public trust and independence of the judiciary must be a goal. Undoubtedly we will be concentrating in the next four years, upon reforms to reinforce the independence of the judiciary and to make certain that the chaos created by the attempts to subvert democracy and ignore constitutional norms will always be rejected by the courts.


Poland has given us outstanding individuals like Pope John Paul II, Nobel Peace Prize laureate, and statesman, Lech Walesa, and Justice Teresa Roemer. New Hampshire gave the United States a great statesman, Daniel Webster. Over a hundred and fifty years ago Daniel Webster gave a speech in which he said:

Justice is the greatest interest of man on earth. It is what holds civilized beings and 
civilized nations together. Wherever the temple of justice stands, and so long as it is duly 
honored, there is a foundation for security, happiness and the improvement and progress 
of mankind.  And those who labor on this temple with usefulness and honor, who 
clear 
its foundations, strengthen its pillars, or contribute to raise its noble dome still higher in 
the skies, connect themselves, in name and fame and character, with that which is and 
must be, as durable as the frame of human society. 
In a democracy the political leaders eventually discover, as we have discovered that an independent judiciary is good for the country. It inspires public confidence. It gives legitimacy to government.

In the United States we have just had a good reminder that no matter what is written in a constitution, a law, or a rule, men and women of high moral character and honest motivation are necessary to insure the continued viability and success of our democracies.


These are challenging times for Poland and for the United States. 


I congratulate the judges of Poland and the international organizations gathered here to support the independence of the judiciary. 


Thank you for including me in this important undertaking. 
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